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BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

_ i 

The statement of the appellant correctly states the 
jurisdiction. 


STATEMENT OF THE CASE 


Under a special act of Congress, known as Private Law 
509, 76th Congress, Third Session, approved July 19,1940, 
the Congress directed the Secretary of the Treasury to pay 
to Katharine M. Drier, appellee herein, out of the German 
Special Deposit Account in the United States Treasury 
the sum of $160,000 with interest from January 1, 1920. 
After the approval of this Private Law the Secretary of 
the Treasury determined that the amount due and payable 
to appellee as of August 15, 1940, was $158,275.04. This 
was part principal and part interest. It was not payment 
of the full amount of principal and interest appropriated 
in the Private Act because only partial payment was pos¬ 
sible under the Settlement of War Claims Act, as amended, 
act of March 10, 1928, Ch. 167, 45 Stat 254. The Secre¬ 
tary of the Treasury thereupon paid to the appellee the 
sum of $118,706.28, and the sum of $39,568.76 was tempo¬ 
rarily withheld by the Secretary of the Treasury. 

Thereafter, the Secretary of the Treasury determined 
that two additional payments are due the appellee herein 
under this Private Law, amounting to a total of $5,982.67, 
making a total due the appellee under the Private Law 
aforesaid of $45,551.43. 

I 

Appellee herein is also the holder of awards of the 
Mixed Claims Commission, United States and Germany, 
totaling $298,000 on which she has heretofore received 
substantial payments. The Secretary of the Treasury 
determined after August 15, 1940, that there was due 
appellee the sum of $9,020.21, on account of these old 
awards and this amount was placed to her credit along 
with the $45,551.43 due appellee from Private Law 509. 
The total amount to appellee’s credit, therefore, was $54,- 
572.54. Appellant herein makes no claim to the sum of 
$9,020.21. See the last sentence at the bottom of page 6 
and top of page 7 of appellant’s brief. The money paid 
into the Registry of the Court below included this $9,020.21. 
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After demanding payment of these moneys, which was 
refused, appellee filed a complaint in the District Court 
of the United States for the District of Columbia to re¬ 
quire the Secretary of the Treasury, Henry Morgenthau, 
to pay appellee this sum (app. p. 1 to 3 both inclusive). 
The Secretary of the Treasury in response filed an answer 
and counterclaim alleging in substance that other parties 
therein named had made claim to a part of this fund and 
thereupon paid into the Registry of the District Court 
of the United States for the District of Columbia the 
sum of $54,572.34 and prayed that the court adjudicate 
between the various claimants the rights to such funds 
and that the Secretary of the Treasury be awarded full 
acquittance as against all parties (app. p. 4 to 7 both 
inclusive.) 

Thereafter Harold G. Aron, who had been the attorney 
for the appellee herein interpleaded and claimed counsel 
fees. Numerous of his creditors, including the appellant, 
the divorced wife of Harold G. Ajron, filed interpleaders 
or interventions in the court below making claim to Aron's 
interest in the fund paid into the Registry of the Court 
by the Secretary of the Treasury (app. 8-10, 12, 16b). 
None of these parties had any direct claim against appel¬ 
lee. The intervenors below included the United States with 

I . 

a tax claim against Aron. After the order of the court 
below in appellee’s favor (app. p. 32) none of the intejr- 
venors or interpleaders perfected an appeal, except appel¬ 
lant here. 

* . 

Appellant in her answer below claimed that she was 
entitled to be awarded a judgment against the defendant 
below, Harold G. Aron, in the amount of $25,000, plijis 
interest and costs, to be satisfied out of the funds deposited 
in the Registry of the Court below, by reason of an 
alleged assignment of March 22,1934, from Harold G. Axon 
to the defendant below, Marshall McLean (app. p. 12a 
to 16 both inclusive) but made no claim under any other 
assignment. 
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The alleged assignment from Harold G. Aron to Mar¬ 
shall McLean for the benefit of appellant can be found 
in pages 16 and 16a of the appendix. 

Appellant also bases her claim herein upon an alleged 
assignment on March 4, 1935, from Katharine M. Drier, 
the appellee, to Harold G. Aron. A dispute arose between 
the appellee and Harold G. Aron as to the amount of 
fees due him for services rendered to the appellee and 
under date of May 2, 1945, the said appellee and Harold 
G. Aron composed their differences by a written agreement 
(app. 22 to 24 both inclusive). Thereupon appellee filed 
a. motion in the court below requesting the court to approve 
the settlement agreement entered into by the appellee 
and said Harold G. Aron (app. 21), and a motion for 
summary judgment (app. 19). Thereupon the court below 
entered an order (app. p. 32) (1) allowing appellee’s 
motion for summary judgment, (2) approving the settle¬ 
ment agreement of May 2, 1945, between appellee and 
said Harold G. Aron, (3) directing that the funds in the 
Registry of the court be distributed in accordance with 
the settlement agreement and (4) denying the claims of 
the parties who had interpleaded except insofar as their 
interests appear in connection with the settlement agree¬ 
ment dated May 2, 1945. It should be noted that neither 
appellant, nor the other parties interpleaded below have 
any claims directly against appellee. All of their claims 
are against whatever interest Aron has in the funds paid 
into the Registry below for appellee’s account. The 
amount set aside for Aron’s creditors was $18,165.77. 

STATEMENT OF POINTS 

1. The employment contract of Harold G. Aron, which 
was for the procurement of “favor” legislation, was void 
as against public policy. 

2. Had the attorney’s (Aron’s) contract of employment 
not been void as against public policy he would still have 
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had no lien upon or right to be paid out of the specific 
fnnds in the Registry of the Court below. 

3. Appellant acquires no rights under either of the two 
assignments upon which she relies. 

4. Upon appellant’s own statement of the basis of her 
claim both the principal and interest thereof are outlawed 
by the statute of limitations. 

SUMMARY OF THE ARGUMENT 


1. There is no doubt that the contract of employment 
of Harold G. Aron, through which appellant would derive 
whatever claims to payment that she has in this case, 
was null and void, being an agreement to procure “favor” 
legislation from the Congress. 


2. Had Aron’s employment contract been valid he, 
• nevertheless, would have no lien upon or right to be paid 
out of the specific fund appropriated by the legislation 
and now in the Registry of the Court below. No i part 
of the appropriation was set aside by Congress in the 
Bill for payment of attorney’s fees and Aron does not 
allege an employment contract which gives him a lien 
upon the fund. 


3. In her pleadings below the appellant claimed only 
through the alleged assignment of March 22, 1934, from 
Aron to one Marshall McLean; this document is hot in 
fact an absolute assignment but a mere promise by Aron 
to pay to McLean out of funds due him when they comq 
into his (Aron’s) hands. Appellant claims in this court 
for the first time under an assignment made by appellee 
to Aron March 4, 1935, which Aron was to use, and did 
use, as collateral for a bank loan. This loan was paid 
off before these proceedings were brought and Aron stated 
in writing .on November 28, 1938, that the said assign¬ 
ment was “functus officio” and “may be regarded as sat¬ 
isfied and no longer in effect” (app. p. 35). 


f 


6 

4. In appellant’s brief, (p. 31, 32) she claims that the 
dne date of the debt owed her by Aron, upon which she 
claims interest, is March 22, 1934, which is the date of 
the so-called assignment from Aron to McLean. The stat¬ 
ute of limitations, three years in this jurisdiction, which 
governs simple contracts, has long since run against this 
claim and may be pleaded upon any trial of this case. 

ARGUMENT 

The order of argument in this brief does not follow the 
order of appellant’s brief, but we consider the order em¬ 
ployed here will best present to the court, and in their 
proper sequence, the points relied upon by appellee. 

THE ATTORNEY’S EMPLOYMENT CONTRACT WAS 
VOID AS AGAINST PUBLIC POLICY 

Appellant claims that the employment contract of Harold 
G. Aron under which he procured the “favor” legislation 
for appellee’s benefit, was not void as against public policy. 
Two recent cases in this court, GeseUschaft, etc., v. Brown, 
78 Fed. (2d) 410, and Gesellschaft, etc., v. Brown, 104 
Fed. (2d) 227, have held such an employment contract 
void. Appellant attempts to distinguish the two cases 
cited and the instant case. We believe they cannot be 
distinguished. 

Appellant attempts to distinguish the cases upon two 
grounds, (a) that under Aron’s contract of employment 
he did not procure “favor” legislation, and, (b) Congress 
was in fact adjudicating the rights of Mrs. Drier, appellee, 
under a so-called agreement between the United States 
and Germany. The latter is an effort to convince the 
Court that the legislation procured by Aron was “contract 
or debt” legislation, rather than “favor” legislation, and, 
therefore, not within the prohibition of the Brown cases 
cited, supra. . 
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Respecting (a), if there is any one thing that stands 
out in this case it is that Aron claims for services in secur¬ 
ing favor legislation. As to (b) there was no agreement 
actually consummated between Germany and the United 
States and if there were such an agreement Mrs. Drier 
had no debt or contract claim thereunder prior to the 
passage of the “favor” legislation. 

These two points are really but a single point and 
discussion deals with them so. 

The history of the case reveals the legislation as purely 
“favor” legislation. As appellant points out (brief p. 18) 
valuable real property of appellee was seized during World 
War I by the German Government In due time she filed 
a claim with the Mixed Claims Commission, United States 
and Germany and received two awards thereon, totalijng 
$298,000 (app. 2, br. 19). These awards were considered 
* inadequate to fully compensate appellee and petition for 
further award was made. The American and the German 
agents before the Mixed Claims Commission discussed 
the matter of an additional award and between themselves 
and appellee’s attorney (Aron) agreed upon $160,000 with 
interest from January 1,1920 (br. 19). The German agent 
informed the American agent that the German 
ment had approved this settlement. This was,! 

1933. Germany later attached a condition to the settle¬ 
ment which made it unacceptable to the American agent, 
namely, that upon the settlement being made the work of 
the Commission should thereupon be considered closed 
and the Commission dissolved. The settlement accordingly 
was not submitted to the Commission for its final approval. 
It will be seen from these facts that no agreement ever 
was made between the United States and Germany. True, 
in urging Congress to pass the bill for the relief of ap¬ 
pellee, Senator Austin referred to these negotiation^ as 
an “accord and satisfaction,” as indeed they were intended 
to be but on account of the recalcitrant attitude of the 


I 
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German Government became so in morals only. Maying 
in mind the moral obligation of the German Government 
to consummate the agreement, no doubt, Senator Austin 
insisted to Congress that: 

“* * * the Government of the United States would 
be justified in treating the agreement as having been 
consummated and in paying out the money as though 
the agreement had been signed.” (br. 20). 

Nothing could demonstrate more clearly than these words 
that what angered the Senator most was Germany’s refusal 
to enter into an agreement. Indeed if the agreement in 
its f ormal sense had been consummated there would have 
been no need for the “favor” legislation secured in this 
case, for the Commission would have entered the additional 
award and payment thereof would have been made. It 
was the failure of agreement that necessitated the re¬ 
medial “favor” legislation. Appellee was no better off 
after the alleged agreement between the United States 
and Germany than she was before. 

It is indisputable that appellee acquired no contract 
claim under what appellant is pleased to term an agree¬ 
ment. She could not proceecl against the United States 
either in debt or in contract, to realize upon the abortive 
agreement between the United States and Germany. She 
was not a party to the agreement in any event. Had she 
a. claim in the legal sense, either in debt or contract, she 
could have proceeded against the United States in the 
Court of Claims. But the United States did not seize her 
property; Germany did that. Our Government was simply 
rendering what ever voluntary assistance the sovereign 
could render to a distressed citizen. Hence the eventual 
passage by Congress of Private Law 509, a pure gratuity 
or favor by Congress toward a citizen who had no debt 
or contract c laim against her own government and no 
tribunal in which she could assert her claim against Ger¬ 
many, who had despoiled her. 


There is a suggestion in appellant’s brief (p. 18) that 
the contract of employment of Aron, made in 1928, did 
not contemplate the procurement of legislative relief 


cause. 
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'here the requisite legislation, the Settlement of War 
Claims Act, 1928, was on the books practically from 
tiie inception of the employment.” 

This suggestion by appellant arises from an obvious 
lack of understanding of the function of the Settlement 
of War Claims Act. Appellee could not assert a claim 
for payment under this Act upon the strength of the 
abortive settlement between United States and Germany 
in 1933. This Act provided only a method of paymevi 
of awards of the Mixed Claims Commission. It was an 
administrative, not a remedial statute. If this Act was 
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indeed the “remedial legislation” she needed why had 
she still to resort to Congress? The answer simply is 
that Private Law 509 was necessary in order to create 
a legal claim, which could be paid under the Settlement 
of War Claims Act. Congress thereby created the legal 
claim in her favor in substitute of the additional award 
which our government was powerless to compel the German 
government to agree to. 

If it is appellant’s argument here that the original con¬ 
tract of employment between appellee and Ajron, made 
in 1928, whereby 

“• * * he was engaged by plaintiff to act as her 
attorney in such matters as she might, from time to 
time, refer to him • • 

is not void because there was no engagement in it to pro¬ 
cure favor legislation, the answer to that position is obvious. 
Aron bases his claim for fees earned in the passage of the 
Act (app. p. 9). In fact, in the Brown cases the employ¬ 
ment contract, which this Court held void, did not specifi¬ 
cally provide for the procurement of legislation. But 
the attorneys in that case claimed quantum meruit for 



their services in the passage of favor legislation and this 
court allowed no recovery on the ground that such services 
were voided as against public policy. 

In her brief appellant insists that appellee had an 
“ ‘existing claim’ in the fullest sense of the term.” If 
so, an existing claim against whom? Certainly not against 
the United States. The United States had not seized 
appellee’s property. Germany did. The American agent 
to the Mixed Claims Commission tried to wrest from Ger¬ 
many a further award in her favor, but it was Germany 
who was to pay it, not the United States. And when 
Congress eventually passed Private Law 509, in effect 
substituting it for the further award upon which Germany 
had reneged, the payment was made not out of the general 
funds of the United States but from the German Special 
Deposit Account, created from funds and property of 
the German Government and German nationals seized by 
the United States during World War L 

In all of the cases cited by appellant in support of her 
effort to identify this as “contract or debt” legislation, 
instead of “favor” legislation, (OeseUschaft v. Brown, 
104 Fed. (2d) 227), there was a direct obligation, a “lawful 
existing claim” owed by the United States to the claimant. 
But we repeat again in this case the United States owed 
the appellee nothing. It was Germany who took her prop¬ 
erty, not the United States. 

It is impossible to find in appellant’s brief a legitimate 
reason for the request that this Court reconsider its rulings 
in the Brown cases, supra. Appellant contends that the 
distinction drawn in the Brown cases between purely 
“favor” legislation and “debt or contract” legislation is 
“both impracticable and unjust” Inasmuch as no par¬ 
ticular reason is assigned for this criticism it probably 
is fair to assume that the criticism is more selfish than 
scientific. Appellant obviously feels that she should be 
favored above the public generally. 
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In the second Brown case, 104 Fed. (2d) 227, the appel¬ 
lant cited all of the cases relied upon by the appellant 
here. This Court made a careful analysis of them aid 
found in each the distinction between “debt” and “favor” 
legislation. In the former cases there “was a lawful 
existing claim” (against the United States). In the latter 
there was none. There can be no question that the appellee 
here, Drier, had no lawful existing claim either debt 6r 
contract claim against the United States at any time. Her 
claim was against Germany. 


In view of appellant’s insistence in again urging upon 
the Court the authorities rejected by the Court in the 
Brown cases it will be necessary to make brief reference 
to them here. 


The appellant relies almost exclusively upon Steele v. 
Drummond, 275 U. S. 199 (1927) where she says the 
Supreme Court sustained a contract to procure “favor” 
legislation. We have read this case carefully and we 
dispute appellant’s conclusions. The Supreme Court did 
not so hold. After referring to the well known cases 
holding that contracts to procure favor legislation are 
void the Supreme Court said: 


“But this case is different. Drummond was not 
employed by Steele or by the railroad company to 
secure passage of the ordinance. He was interested 
as an owner of property. Neither the contract, nor 
what was done, suggests that the location or con¬ 
struction of the proposed line was not a legitimate 
enterprise undertaken for the public good, or that 
anything improper was contemplated as a means to 
secure the passage of the ordinances. Drummond’s 
object was to obtain the railway service; and, for 
that purpose, he expended a large sum. # • His 

interest in having the railroad extended into St. An¬ 
drews gave him the right in every legitimate wiay 
to urge the passage of appropriate ordinances. 
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“There is nothing that tends to indicate that in the 
promotion or passage of them there was any departure 
from the best standards of duty to the public.” 
(italics ours) 

The above quotation from the opinion in Steele v. Drum¬ 
mond shows (1) there was no contract of employment to 
secure the passage of the ordinances; (2) Dru mm ond was 
in fact advancing his own interests, because of his owner¬ 
ship of property to be benefitted and, (3) what was done 
was in the best interests of the public generally in the 
neighborhood and, therefore, could hardly be said to be 
contrary to public policy. 

Appellant has resorted to the curious device of extract¬ 
ing from Steele v. Drummond and Marshall v. Baltimore 
and Ohio Railroad Co., 16 How. 314, portions of the 
opinions which he seems to put forward as the law of 
those cases, which is not the law of the case at all but 
which extracts are adaptable to his argument The fact 
is that in Marshall v. Baltimore and Ohio a contract to 
procure favor legislation was held void. We have already 
pointed out that in Steele v. Drummond there was no 
such contract 

* , , 

Throughout his brief appellant deals with this case as 
though the Government of the United States were guilty 
of some wrongful act toward appellee for which it owed 
appellee recompense. But this is not the case. As we 
have said before, it was the German government that 
seized appellee’s property; not the United States govern¬ 
ment Therefore, there could not be, in any sense of the 
words, a contract or debt claim by appellee against the 
United States. 

In Winton v. Amos, 255 U. S. 373 (1921) cited by 
appellant, the attorneys secured legislation to establish 
the right of the Mississippi Choctaws to participate in 
the material benefits of citizenship in the Choctaw nation. 
The Supreme Court determined that the facts showed the 
attorneys had rendered legitimate services. But it was 
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#iot favor legislation that the attorneys procured. The 
United States owed an obligation to its wards, the Indians, 
which Congress recognized in passing the legislation. 
Therefore, there was an “existing claim” in favor of the 
Indians against the United States. 

Again in Spalding v. Mason, 161 U. S. 375, appellant 
asserts there was no “existing claim” by the claimant 
against the United States, but the facts indicate differ¬ 
ently. The claims involved were by postmasters employed 
by the United States who had been underpaid. The pro¬ 
curement of legislation for their relief was “debt or (ion- 
tract” legislation, which comes without the prohibition 
of the Brown cases cited, supra. 

In Capital Trust Co. v. Calhoun, 250 U. S. 208, tliere 
was a debt owed by the United States to the claimant 
upon a contract and the employment contract of the 
attorney was recognized as one associated with the pro¬ 
curement of “debt or contract” legislation as against 
“favor” legislation, and, therefore, valid. 

In Nesbii v. Frederick Snare Corporation, 68 App. D. C. 
263; 96 Fed. (2d) 353 (1938) Congress obviously consid¬ 
ered that the United States was indebted upon its Con¬ 
tract with Snare in excess of the judgment allowed byj the 
Court of Claims. This was again simply the recognition 
by Congress of the “debt” owed by the United States 
to the claimant which because founded upon a contract 
was not “favor” legislation. 

Appellant contends, in effect, that all legislation 
cured from Congress is “favor” legislation; that 
it is “debt or contract” legislation because the 
contracts are unenforceable at law and can only 
dressed by Congress. But this is a sophistry, and 
the fundamental distinction made by this Court in 
second Brown case, 104 Fed. (2d) 227, that “In each 
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involving debt legislation) there was a lawful existing 
claim.** For instance, in the contract cases such as the 
Snare case, supra, there was a lawful existing claim 
founded upon a contract with the United States, upon 
which the Court of Claims granted only partial redress, 
and in the tort cases there is a lawful existing claim by 
the injured person for his damages caused by the agents 
of the United States. In these cases there is a “right” 
against the United States but the “remedy** must be 
supplied by Congress. In the case of favor legislation, 
such as this case, where there was no existing claim of 
any nature against the United States founded on debt 
or contract and the United States owed nothing to appellee, 
Drier, there is no “right** enjoyed by the claimant. This 
is essentially the same situation that the Court dealt with 
in the Brown cases. We submit that the instant case is 
controlled by the Brown case, which was twice considered 
by this Court. Action in claimant’s favor by Congress 
was a pure gratuity or favor. 

This portion of appellant’s brief comes to a focus upon 
her assertion that the Brown cases decided by the Court 
find no support in the decisions of the Supreme Court. We 
doubt that the Supreme Court felt that way about it 
because when they were asked to review both of the Brown 
cases upon petition for certiorari they declined. 56 S. Ct 
139; 296 U. S. 618 and 59 S. Ct 1038; 307 U. S. 640. 


15 


THE ATTORNEY, ARON, THROUGH WHOM APPEL¬ 
LANT CLAIMS, HAD NO LIEN UPON OR RIGHT 
TO BE PAID OUT OP THE SPECIFIC FUND 
IN THE REGISTRY OF THE 

COURT BELOW. j 

It will be shown by the following authorities that Harold 
G. Aron, and those claiming through him, such as appel¬ 
lant here, have no lien upon the funds in the Registry 
of the Court below or right to be paid out of these funds. 

In the case of Mellon v. Jones, 60 App. D. C. 269,51 Fed. 
(2d) 431, a bill of complaint was filed in the Supreme 
Court of the District of Columbia by Stephen R. Jones 
and others against the Secretary of the Treasury and 
another for the appointment of a receiver to collect from 
the United States Treasury certain funds held to the 
credit of one S. P. deRidder as an award under the 
Settlement of War Claims Act of 1928 (45 Stat. 254) 
and for the payment of 20% thereof as attorney’s fees 
for services in securing the award. The Supreme Court 
of the District of Columbia granted the relief prayed for 
and an appeal was taken to this Court where the judgment 
of the lower court was reversed. 

- *. I 

The court in the case cited very carefully collected and 
analyzed the authorities on the question of what consti¬ 
tuted a lien, and then held that the existence of such a 
lien was prerequisite to the right to recover out of tie 
specific fund admitted to be due another. 

.1 

On the question of what gave rise to or constituted the 
necessary lien, the Court said, quoting from various 
Supreme Court cases: j 

“In Wright v. EUison, 1 Wall. 16, 17 L. Ed. 595, 
a case arising in the District of Columbia relating jfco 
a claim by an attorney in fact for a lien for his 
compensation upon an award secured by his services 
it was held by the Supreme Court of the United States 
that to constitute an equitable lien on the fund there 
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must be some distinct appropriation of the fund by 
the debtor; that it is not enough that the fund may 
have been created through the efforts and outlays 
of the party claiming the lien. See Christmas v. 
Russell, 14 Wall. 69, 20 L. Ed. 762; Dillion v. Barnard, 
21 Wall. 430, 22 L. Ed. 673; Peugh v. Porter, 112 U. S. 
737, 741, 5 S. Ct. 361, 28 L. Ed. 859. 

“In Porter v. White, 127 U. S. 235, 8 S. Ct. 1217, 
32 L. Ed. 112, it was held by the court on the facts 
that the plaintiff in a suit in equity had not estab¬ 
lished his right to a decree that he was entitled to 
the one-half of the attorney’s fees in an award against 
Mexico by the joint United States and Mexican com¬ 
mission, which fees had been collected by the de¬ 
fendant, for the reason that the plaintiff had failed 
to establish any equitable lien on the fund by showing 
any distinct appropriation of a part of it in his favor, 
or any agreement that he should be paid out of it. 
Citing Wright v. Ellison, supra; Trist v. Child, supra; 
Peugh v. Porter, supra. 

“In Nutt v. Knut, 200 U. S. 13, S. Ct. 216, 219, 
50 L. Ed. 348, relating to a contract whereby an 
attorney was to receive for his services, ‘a sum equal 
to 33 1/3 per cent of the amount allowed on the claim,’ 
the court said, ‘Such an agreement did not give the 
attorney any interest or share in the claim itself, nor 
any interest in the particular money paid over to 
the claimant by the government. It only established 
an agreed basis for any settlement that might be made, 
after the allowance and payment of the claim as to 
the attorney’s compensation.’ ” 

All that Aron alleges in his answer (app. p. 8a) is 
that he had an arrangement with the plaintiff whereby 
he was to receive a “sum equal to 25% of the awards”. 
He does not state whether this arrangement was made 
by oral agreement or a written contract. Specifically he 
does not allege there was any agreement by the appellee 
to pay his fee out of the fund in controversy, nor does 
he allege that the appellee made an “appropriation of 
the fund pro tanto” in his favor, either by giving an 
order or by transferring it otherwise in such a manner 
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that the Secretary of the Treasury, who held the ftujid 
prior to paying it into Court, was authorized to pay tjie 
amount of the fee directly to Aron without further inter¬ 
vention of the appell-ee. 


Mellon v. Jones, supra, held that such allegations are 
necessary to create an equitable lien. Since the allegja- 
tions of the said Aron utterly fail to comply with these 
requirements it necessarily follows that upon his own 
allegations he has no equitable lien in the funds in con¬ 
troversy and without such equitable lien he has no right 
to the particular funds which he could assign to others, 
such as appellant. 

Fdr over half a century the Supreme Court has held 
that Congress has the power to determine what shall fee 
done with funds appropriated by it, and that where an 
appropriation has been made directing payment to a cer¬ 
tain person no other person has any right to the fund 
appropriated, unless provision is made by Congress to tliat 
effect. 


On this point in the case of Nutt v. Knut, 200 U. S. 
12, referred to by the Court of Appeals in the MeUon v. 
Jones case, supra, wherein the contract between the at¬ 
torney and his client provided for a payment of a fee 
equal to 33 1/3% of the amount allowed on the claim, 
the same as in the instant case except here the agreement 
is 25%, (app. 8a) the Supreme Court stated: 


“Such an agreement did not give the attorney any 
interest or share in the claim itself, nor any interest 
in the particular money paid over to the claimant by 
the government. It only established an agreed basis 
for any settlement that might be made, after the 
allowance and payment of the claim, as to the attor¬ 
ney’s compensation.” 

The attorney’s contract of employment was not for 
“favor” legislation in the Nutt case but, nevertheless, 
the court held that the attorney had no right to the specific 


i 

i 

i 

i 
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fund appropriated by Congress except so far as Congress 
directed. 

i 

_ i ** 

This doctrine of the Supreme Court has been frequently 
affirmed and never overruled. In affirming Nutt v. Knut 
the Supreme Court stated in Capital Trust Co. v. Calhoun, 
250 U. S. 208, 63 L. Ed. 942, 945, 946: 

“If the judgment only establishes a claim against 
the administrator, to be satisfied, not out of the 
moneys received from the United States, but from 
, other assets of the estate, a situation is presented 
which, it was said in Nutt v. Knut, 200 U. S. 12, 21, 
50 L. Ed. 348, 353, 26 Sup. Ct. Eep. 216 would not 
encounter legal objection. In other words, the limi¬ 
tation in the act appropriating the money to 20 per 
cent as the amount to be paid to an agent or attorney 
would have no application or be involved. 

“But the judgment is construed by the parties as 
j having more specific operation,—construed as sub¬ 
jecting the money received from the government to 
the payment of the balance of Calhoun’s fee; doubt- 
i less because the estate has no other properly. On 
that account it is attacked by the Trust Company and 
defended by Calhoun. The controversy thus presented 
i is discussed by counsel in two propositions: (1) the 
validity of the contract independently of the limita¬ 
tion imposed by Congress upon the appropriated 
money; (2) the power of Congress to impose the lim¬ 
itation as to that money. The latter we regard as 
the main and determining proposition. 

• • • • 

“We however, need not dwell upon the distinctions 
(their soundness may be disputed), nor upon the con¬ 
tentions based upon them, because, as we have said, 
we consider the other proposition, that is, the power 
. of Congress over the appropriated money and the 
limitation of payment out of it to an agent or attorney 
to 20 per cent of the claim to be the decisive one. 

• . • • • • 

“We conclude, therefore, that Calhoun’s claim for 
a balance due as fees cannot be paid out of the 


moneys appropriated by Congress and now in the 
hands of the administrator de bonis non, or recog¬ 
nized as having any validity as against that fund. 
Beyond this we need not go.” ! 

It is to be noted that the Supreme Court held that Con| 
gress had control over the appropriated fund and that 
even though it were conceded that a lien existed in the 
attorney’s favor it could not be satisfied out of the part 
ticular money appropriated by Congress because the con¬ 
tract did not provide for payment out of the fund. 

The following facts further illustrate appellee’s con- 
tion that Congress never intended that either Aron, 
or any of the intervenors claiming through him, should 
have any interest in or right to the specific fund appro¬ 
priated in favor of appellee by Private Law 509. j 

Aron alleges in his answer (app. p. 9) that he rendered 
services for and on behalf of appellee in connection with 
this special act and claims a fee for that service. If this 
is true Congress must have been aware of his service in 
procuring the passage of Private Law 509. The fadt, 
however, that Congress made no provision whatsoever fdr 
the said Aron, or for any of the miscellaneous individuals 
and banks to whom he made alleged assignments and 
whom the Secretary of the Treasury interpleaded in 
this suit, but directed the Secretary of the Treasury to 
pay the full amount appropriated by Private Law 509 to 
the appellee, shows clearly that Congress never intended 
the said Aron or his many creditors to participate in 
any way in the specific fund appropriated by Private 
Law 509. 

Appellant, claiming through Aron, cannot recover here 
because (1) Aron’s contract of employment was void as 
against public policy; and (2) because Aron has no lien 
upon or right to be paid out of the specific fund derived 
from Private Law 509, now in the Registry of the Court 
below. 


Moreover Private Law 509 is not an award. It merely 
provides for the payment of the amount therein indicated 
“as if an award had teen made”. That being the case 
Aron would not even have a valid claim against Mrs. Drier 
for a sum equal to 25% of the amount provided for therein 
since his contract was for a sum equal to 25% of the 
amount of the awards (app. p. 8a) and therefore had no 
relation to the proceeds of Private Law 509. (italics 
supplied) 

APPELLANT ACQUIRES NO RIGHTS UNDER THE 

ASSIGNMENTS 

Appellant contends further that she is entitled to re¬ 
cover by virtue of two alleged assignments; (1) the al¬ 
leged assignment of March 22, 1934, by Harold G. Aron 
to Marshall McLean, and; (2) the alleged assignment of 
March 4, 1935, from appellee to Harold G. Aron. These 
two assignments will be discussed in the order mentioned. 

The alleged assignment to Marshall McLean of -March 
22, 1934, will be found in the appendix pages 16 and 16a. 
This document is not, in fact, an absolute assignment at 
alL The opening clause of the document purports to 
assign to Marshall McLean the sum of $25,000 out of 
monies due and payable to- Aron upon the collection of 
two certain awards of the Mixed Claims Commission, but 
the concluding clauses of the same sentence vitiates any 
suggestion of an assignment and makes the document only 
a. promise to pay out of monies due and payable to Aron 
in the following language: 

“and on the receipt of said monies or any part thereof 
I agree to immediately transfer and pay over the 
same to Marshall McLean to be disbursed as herein 
set forth.” (Italics supplied) 

In addition to the fact that Aron assigned nothing but 
only made a promise to pay “on the receipt of said 


21 


monies; 77 it will be noted that he did not propose to pay 
to McLean any part of any fee that might be due him in 
connection with Private Law 509. Although this alleged 
assignment is dated in March, 1934, subsequent to March 
1, 1933, when the German agent agreed to the additional 
award which was later repudiated, it contains no under¬ 
taking on the part of Aron to pay to McLean any part oi 
any fee that he might receive in connection with the peti¬ 
tion for additional award. The McLean assignment refers 
only to the two old awards of the Mixed Claims Coni- 
mission totaling $298,000 (app. p. 2). This repudiated 
agreement provided the equitable grounds which Congress 
considered in passing the 4 ‘favor 77 legislation, Private 
Law 509, in this case. 

I 

This alleged assignment was made in the State of Nek 
York. In CabeU v. Markham, 69 F. (Supp.) 640, a New 
York case, it is stated: 

•» J 

“The law is perfectly dear that an agreement either 
by parol or in writing, to pay a debt out of a desig¬ 
nated fund does not give an equitable lien upon the 
fund or operate as an equitable assignment thereof, 
Williams v. Ingersoll, 89 N. Y. 508, 518; Janies v. 
Alderton Dock Yards, 256, N. Y. 298, 303, 176 N. E. 
401, 403; Christmas v. Russell’s Ears., 14 Wall. 69, 81 
U. S. 69, 20 L. Ed. 762; East Side Packing Co. v. Fahy 
Market, 2 Cir., 24 Fed. (2d) 644. Whether a transac¬ 
tion amounts to an equitable assignment depends 
largely upon the intention, Holmes v. Ev<ms, 129 N. Y. 
140, 29 N. E. 233, and ‘The test of an equitable assign¬ 
ment is the inquiry whether or not an assignment 
makes an appropriation of the fund, so that the 
debtor would be justified in paying the debt or the 
assigned part to the person claiming to be t!he 
assignee. 7 Hinkle Iron Co. v. Kohn, 229 N. Y. 179, 
183,128 N. E. 113,114.” 

In the case of Christmas v. Russell’s ears., 14 Wall 69, 
81 U. S. 69, 20 L. Ed. 762 the Supreme Court stated: ! 


“An agreement to pay ont of a particular fund, 
however clear its terms, is not an equitable assign¬ 
ment; a covenant in the most solemn form has no 
greater effect. The phraseology employed is not ma¬ 
terial provided the intent to transfer is manifested. 
Such an intent and its execution are indispensable. 
The assignor must not retain any control over the 
fund—any authority to collect, or any power of revo¬ 
cation. If he do, it is fatal to the claim of the assignee. 

’ The transfer must be of such a character that the 
fund-holder can safely pay, and is compellable to do 
so though forbidden by the assignor.” 

It will be seen that the alleged assignment to McLean 
fails to meet the test of an equitable assignment laid down 
in the cases just cited. The tests are (1) if the assignor 
retains any control over the fund, any authority to collect 
or any power of revocation, it is fatal to the attempted 
assignment; (2) the debtor or holder cf the fund must 
be in position to pay the assigned part to the person claim¬ 
ing to be the assignee. In this case Aron specifically re¬ 
tained control over the fund and the power to collect since 
he agreed to pay to McLean only after receipt of the monies 
by Aron. In such case the fund holder, would certainly not 
be justified in paying this money over to McLean. Fur¬ 
thermore, the fund holder, the Secretary of the Treasury, 
evidenced his lack of authority to make payment direct to 
Aron by paying the fund into Court. 

In Kendall v. United States, 74 U. S. 113, it was held 
that a claim which has never received the assent of the 
debtor (appellee) and which remains to be settled by 
negotiation, or suit at law, cannot be assigned so as to 
prevent the original parties from compromise or settle¬ 
ment of their disputed claims on terms suitable to them. 
Appellee’s letter to Treasury, written after the passage 
of Private Law 509, shows the then existing dispute be¬ 
tween them (app. p. 29) which was settled and approved 
by the court below. 


In the case of Delaware County Commissioners v. Die- 
bold Safe and Lock Co., 133 U. S. 473, 33 L. Ed. 674, the 
Supreme Court held that an assignment unless assented 
to by the debtor will not render the debtor liable to the 
assignee for the amount to be received under it, or pre¬ 
vent the original parties from making a settlement in goold 
faith without retaining enough to pay the assignee’s claim. 
An assignee who purchases a chose of action or an equitable 
title has no greater- rights than the person from whom 
he purchased it. Hence, if that person compromised a 
claim the assignee would be paid by the compromise. 
Judson v. Corcoran , 58 U. S. 612,15 L. Ed. 231. , j 

. • I 

In the case of Buck v. Virgo, 22 F. Supp. 156, it was 
held that an assignment of something which has no pres¬ 
ent actual or even potential existence when the assignment 
was made does not operate to transfer the legal title to 
that thing when it comes into existence. 

The assignment from appellee to Aron was for use as 
collateral to secure a loan, which has since been repaid 
and the assignment held by the assignee, Aron, to be no 
longer in effect. 

i 

The alleged assignment of March 4, 1935, from Drierj to 
Aron for the benefit of Drier and Aron will be found in 
appendix page 20. This document shows on its face it was 
never intended to be a valid absolute assignment to Harold 
G. Aron but was an assignment for the joint benefit of 
Drier, the appellee, and the said Aron. Therefore, she 
retained joint control over the subject matter of the 
assignment. We have hereinbefore shown from Cabell v. 
Markham, supra, and Christmas v. Russell, supra, that the 
assignor must not retain any control over the fund, or any 
authority to collect, or any power of revocation and if he 
does it is fatal to the claim of the assignee. 

The pleadings in the instant case clearly show that this 
assignment of March 4, 1935, was made for the sole and 
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specific purpose of enabling Harold G. Aron to negotiate 
a loan from the First National Bank and Trust Company 
of Woodbury, New Jersey; that the loan in the amount 
of $5,000 was duly made and upon its becoming due the 
appellee provided the said Aron funds for repayment of 
the same. There is no denial whatsoever in the pleadings 
of either Aron or appellant of this allegation by appellee 
which was made in her answer to defendant’s counter¬ 
claim and defense in interpleader (app. p. 11). Further¬ 
more, the said Aron as shown (app. p. 20) on March 4, 
1935, assigned all his rights to the March 4, 1934, assign¬ 
ment to the First National Bank and Trust Company of 
Woodbury, New Jersey, as collateral security for the note 
endorsed by Drier, stating: 

“All of the rights of the undersigned in the within 
assignment, which it is understood includes the 
assignor’s rights in the award to be entered under 
an agreement made between the Agent of the United 
States and a representative of Germany at Munich, 
Germany, in July, 1933, are hereby assigned and 
transferred to the First National Bank and Trust 
Company of Woodbury, New Jersey, as collateral se¬ 
curity for a note of the undersigned endorsed by 
Katharine M. Drier, and any and all renewals and ex¬ 
tensions of the loan, if any, which may be made pur¬ 
suant thereto.” 

Further attention is invited to plaintiff’s exhibits 2 and 
3 (app. p. 35 and 36) which were introduced at the argu¬ 
ment on the motion for summary judgment, wherein it will 
be noted that the said Aron under date of November 28, 
1938, in reply to a letter of Ralph H. Riddleberger of the 
Morris Plan Bank, dated November 25, 1938, stated that 
he had never filed (with the Treasury Department) the 
alleged assignment of March 4, 1935, from Mrs. Drier to 
him: 

4 4 and that the same is now functus officio and may be 
regarded as satisfied and no longer in effect.” 
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This assignment includes all of the monies due the ap¬ 
pellee upon the two awards made by the Mixed Claims 
Commission and also all of her right, title and interest tj) 
an additional and expected award of $160,000. As of June 
30, 1933, there was unpaid principal and interest due on 
the two old awards in amount of $151,220.23 (app. p. 8a), 
which is still unpaid. The total value of the additional 
award of $160,000 with interest from January 1, 1920, 
when Private Law 509 was passed in 1940, was $364,082.08 
(app. p. 8a). These two assets total a potential value of 
$515,302.31. It is ridiculous to argue that it was ever the 
intention of the appellee to make an absolute assignment 
of all of her interests in these several awards to her attor¬ 
ney reserving nothing for herself when no consideration 
whatever has been suggested for such an assignment ex¬ 
cept for the purpose of obtaining a loan. 

In the case of Page v. Burnstine, 102 U. S. 664, 26 L. Ed. 
268, there was an absolute assignment of a large insurance 
policy to Burnstine. However, the court held that the 
facts of the case disclosed in the record indicated with, 
reasonable certainty that the real and only purpose of thje 
execution of this assignment was to invest Burnstine with 
the entire control of the policy to the end that thereafter 
the insurance company might deal directly with him, and 
upon the death of the insured he might be reimbursed for 
such sums as he had paid out in premiums upon the secur¬ 
ity of the policy. In this case the lower court was reversed 
on the ground that the evidence showed that the purpose 
of this assignment was to secure a loan and that, there¬ 
fore, it was not an absolute assignment of the title and tile 
assignee could recover no more upon the policy upon tile 
death of the insured than the monies advanced by him. 

In the case of Carozza v. Boxley, 203 F. 673, 677, the 
court stated: I 

“Second, because, while the paper purports to be 
an assignment of all moneys due and to become due 



under the contract and a direction to pay the same 
to these assignees, the evidence was undisputed that 
it was in fact only executed to secure the debt due such 
assignees, much less in amount than that asserted by 
p l ainti ff to be due from the defendant.” 

It being conclusively shown by the pleadings herein, and 
the evidence, which are not denied by Aron or by appel¬ 
lant, that the assignment of March 4, 1935, was made for 
the limited and specific purpose of enabling Aron to nego¬ 
tiate a loan from the First National Bank and Trust Com¬ 
pany of Woodbury, New Jersey, it is plain that the said 
assignment did not transfer any title to Aron. 

Appellant further contends that the assignment to Mc¬ 
Lean by Aron impressed the funds in the Registry of the 
Court below with a lien in favor of McLean, the assignee. 
In the case of Wardman v. Leopold, 85 Fed. (2d) 277, 280, 
the attorney’s contract for compensation provided for the 
payment of 331/3% of the total amount recovered. In that 
case this Court held that the attorney had an equitable lien 
out of the fund recovered for the reason that his contract 
provided for the payment of the fee out of the fund re¬ 
covered. In this case the court stated: 

“Coming now to the question of whether an equi¬ 
table lien was created in favor of the plaintiffs, it 
becomes necessary to look to the terms of the contract 
That instrument provided that, in the event of suc¬ 
cess, the plaintiffs’ compensation should be paid out 
of the fund recovered . There is nothing in the entire 
transaction to indicate that the plaintiffs were to look 
to Wardman personally for payment of their com¬ 
pensation. It is generally held, where an attorney 
contracts for the prosecution of a case for a con¬ 
tingent fee, payable out of the fund recovered, that 
an equitable lien is created against the fund and at¬ 
taches to it when it is recovered.” 

In the instant case the attorney, Harold G. Aron alleged 
in his answer (app. p. 8a). 


“Under the agreement between defendant (Aron) 
and plaintiff, (appellee) this defendant is entitled to 
be paid the snm equal to 25% of the awards, plus all 
interest thereon, for services rendered by this defend¬ 
ant on behalf of plaintiff in connection with such mat¬ 
ters, which 25% amounts to $196,070.71, which sum is 
the reasonable value of the services so rendered plain¬ 
tiff by this defendant.” 

It will be noted that Aron alleges the foregoing was the 
agreement entered into by him with the appellee, Drier, 
not only with respect to the awards that had been made 
by the Mixed Claims Commission, but with respect to anyj 
future awards that might be made growing out of the 
agreement between the agents of the United States and 
Germany with respect to the $160,000 for which payment 
was provided in Private Law 509. It will be further noted 
that this fee agreement between Aron and Drier does noi 
provide for the payment of the 25% out of the awards^ 
but specifically states that “defendant is entitled to be 
paid the sum equal to 25 % of the awards.” Under the 
terms of this agreement Aron could look to the appellee 
personally for his fee, but neither the awards nor the pro¬ 
ceeds of Private Law 509 were impressed with a lien in 
favor of the attorney. See also to the same effect Mellon 
v. Jones, 51 Fed. (2d) 431 supra, and the Supreme Court 
cases cited therein, also Capital Trust Co. v. Calhoun , 250 
U. S. 208 supra, (italics supplied) 

, 

The assignment from Aron to McLean (app. p. 16a) 
merely purports to assign $25,000 out of the monies du|e 
and payable “to me (meaning Aron) upon the collection 
of certain awards.” This is quite different from attempt¬ 
ing to assign monies out of the awards. It is merely an 
attempt to make an assignment out of monies due Aron 
when the awards were collected, and after he had been 
paid his fee by his client, appellee here. Therefore, the 
money in the Registry of the Court below cannot be said 


to be impressed with a lien in favor of the appellant or 
McLean. 

In the case of Ketchum v. St. Louis, 101 U. S. 306, 315; 
25 L. Ed. 999,1000, the Supreme Court stated: 

4 4 If a debtor by a concluded agreement with a cred¬ 
itor sets apart a specific amount of a specific fund in 
the hands, or to come into the hands, of another from 

i a designated source, and directs such person to pay 
to the creditor, which he assents to do, this is a specific 
appropriation binding upon the parties and upon all 
persons with notice who subsequently claim an interest 
in the fund under the debtor.” 

In the case of Union Trust Company of Maryland v . 
Townshend, 101 Fed. (2d) 903, 908, the court held that a 
mere agreement to pay a debt out of a particular fund of 
itself gives rise to no lien and further stated, page 911, 

“This is not true, however, of an agreement that 
a fund in the possession of another, or to come into 
his possession, shall be charged with the payment, 
where the person having possession, or to come into 
possession, agrees to respect the charge and make 
payment from the fund when received.” 

In the instant case, at the time the contract of employ¬ 
ment was made in 1928, as well as at the time that the 
alleged assignments were made in 1934 and 1935, the fund 
in question was not yet in the possession of the appellee, 
Drier, but was contemplated to come into her possession. 
In the case of Union Trust Company of Maryland, the 
court quoted from the opinion of the Supreme Court in 
the case of Ketchum v. St. Louis: 

“It was not a simple, naked covenant to pay out of 
a particular fund; but the act being accepted by the 
parties interested, operated as an equitable assign^ 
ment of a fixed portion of that fund, • • 

In the instant case there is no allegation in the plead¬ 
ings that appellee ever agreed to the alleged assignment 
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to McLean. It is true it is alleged that Drier was served 
with notice of this assignment in 1939 (app. p. 15), which 
she denied in her pleadings, but that is as far as the alle¬ 
gations go. There is no contention that she ever assented 
to the alleged assignment. Without such an agreement 
the alleged assignment was a mere naked covenant to pay 
out of a particular fund which the court held did not create 
a lien against that fund. 

I 

In no case could any lien attach to the fund in th|e 
Registry of the Court below for the reasons heretofore 
stated and also because that assignment does not attempt 
to charge the funds with the payment of the $25,000, but 
at most only attempts to charge the fees due Aron, when 
and if collection is made on the awards. The pleadings 
of Aron himself (app. p. 8 and 8a) show that there is 
nothing due him on the awards of the Mixed Claims Com¬ 
mission. His pleadings show that the last payment made * 
upon the awards of the Mixed Claims Commission was in 
1931, and that the balance of both unpaid principal and 
interest of the awards never has been paid. Except for 
the sum of $9,020.21 (br. p. 2) included in the funds de¬ 
posited in the Registry of the Court below, nothing ever 
has been paid upon these awards since 1931. Fees upon 
these awards, when and if collected, are what Aron pro¬ 
posed to use to discharge the promise to pay of March 
22, 1934, the so-called assignment to McLean. Appellant 
does not base her claim upon fees due Aron from tliis 
source, knowing none are due him. It is more profitable 
for her to claim against fees due Aron from Private Law 
509, which was not in the contemplation of any of the 
parties in 1934. No lien could in any event attach to 
Aron’s fees in favor of appellant, until he receives the 
fees, Union Trust Company of Maryland, supra, and 
he has elected by his settlement to leave those fees in the 
court below so that the auditor can apportion them among 
his creditors, including appellant, if she can prove a claim 
thereto. 


the measure of interest and the statute 

OF LIMITATIONS 

The appellant devotes section 7, page 31, of her brief 
to a discussion of the measure of interest which she claims 
to be due her. Upon her own statement her entire claim, 
principal and interest, is outlawed by the statute of limita¬ 
tions. Appellant claims interest from the date of the 
assignment, March 22, 1934, at 6% on $25,000, the amount 
mentioned in the assignment to McLean. Appellant con¬ 
tends that this sum is made up of $18,000 worth of mort¬ 
gage certificates given by appellant to Harold G. Aron. 
Appellant contends that the balance of $7,000 “reflects 
the surrender of certain rights by Mrs. Ritchie” concern¬ 
ing which there is not a particle of evidence in the record. 
Nobody knows what the difference between the alleged 
value of the certificates, $18,000, and the amount stated in 
the assignment represents. 

Appellant contends that the McLean assignment was 
given as collateral to secure these loans to Aron and claims 
interest from the date thereof, March 22, 1934, which ap¬ 
pellant describes as the due date (br. p. 31) of Aron’s 
debt to appellant. This claim by appellant against Aron 
is obviously an open account and the statute of limitations 
in the District of Columbia is three years, title 12, Section 
201, District of Columbia code 1940 edition. The statute 
of limitations applying is the statute of the District of 
Columbia, Kaplan v. Manhattan Life Insurance Co., 109 
Fed. (2d) 463, and Wells v. Alropa Corp 82 Fed. (2d) 887. 

The appellant contends that her minimum claim to in¬ 
terest (br. p. 31) is from July 19, 1940, the date of the 
approval of Private Law 509. Appellant, however, was not 
brought into the instant case by the answer and counter¬ 
claim of the defendant, Morgenthau, until July 27, 1943, 
(app. p. 4) more than three years after the date she asserts 


her minimnm claim for interest arose, July 19, 1940. Fur¬ 
thermore, McLean, through whom appellant claims, assert¬ 
ed no claim in this case prior to August 25,1943, (app. p. 12) 
nor did the appellant interplead in this case until Septem¬ 
ber 23, 1943, (app. p. 12). Both of these dates are more 
than three years subsequent to the date which she states 
her minimum interest claim arose, July 19, 1940. Under 
appellant’s contention that the due date of the $25,000 
owed her by Aron is March 22, 1934, the entire amount 
was outlawed by the statute of limitations three years 
later, March 22, 1937, and under her claim that the due 
date for money Aron owed her out of his fee growing out} 
of the passage of Private Law 509 was the date of the 
approval of that law, July 19, 1940, the entire principal 
and interest is likewise barred by the statute of limita¬ 
tions. We submit, therefore, that Hie entire claim is barred 
by the statute of limitations upon the appellant’s own 
statement of her claim. | 

THE SETTLEMENT BETWEEN AEON AND 
APPELLEE APPROVED B7 THE 
COURT BELOW 

l 

t 

Since we have shown herein that there was no absolute 
valid assignment or lien in favor of appellant created 
either by the alleged assignment to McLean or the Drier 
assignment to Aron, we submit that the original parties, 
Aron and Drier, were at liberty to compromise or compose 
their differences upon any terms agreeable to them and 
that the court below was justified, therefore, in approving 
this agreement. It. will be noted that this agreement sets 
aside the sum of $18,165.77 for the payment of the cred¬ 
itors of Aron out of the funds in the Registry of the coujrt 
below (app. p. 32), so that if Hie appellant has any valid 
claim to any part of said funds provision for her is therein 
made. She is given an opportunity by the court below 
to present her claim to the auditor. 



THE ASSIGNMENT OF A CLAIM AGAINST THE 

UNITED STATES 

I 

The appellant argues, pages 13 to 15, that an assign¬ 
ment may be made of a claim against the United States. 
However, as we have already shown in this brief, no claim 
against the United States is involved in this suit. Hence, 
no argument on that point is required. 

CONCLUSION 

I 

The iudgment of the Court below should be affirmed. 

Respectfully submitted, 

Bernard J. Gallagher 

! . • 

M. Walton Hendry 
Attorneys for Appellee 
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No. 9480 
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Appellant 


Katharine M. Drier, 

Appellee. 


APPELLEE'S ADDITIONAL BRIEF 

I 

I 

This additional brief is in response to the court’s request 
for briefs on the point raised in the second paragraph pf 
Point V, page 30, of the appellant’s brief, concerning the 
applicability of the maxim “He who comes into Equity 
must come with clean hands ” 


i 

i 
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The following points are to be discussed herein: 

I. Alleged Misconduct of Appellee 

II. Was the Defense of Unclean Hands Baised for 
the First Time on Appeal 

A. Action in the Court Below 

B. The Defense of Unclean Hands is not 

Properly Baised in this Court 

III. Buling, Findings of Fact or Conclusions of Law 

on the Point Made by the Trial Court 

IV. Extent, Limitations and Applicability of the 

Maxim: 

A. This Maxim Has No Application Out- 

. side of a Court of Equity 

B. Limitations of the Maxim in Courts of 

Equity; 

L The Maxim Does Not Apply 
Unless the Act was Uncon¬ 
scionable 

. 2. The Maxim Applies Only to 
Unconscionable Acts Affect¬ 
ing in Some Way the Equi¬ 
table Belations Subsisting 
Between the Two Parties in 
Bespect to Something 
Brought Before the Court 
for Adjudication 

3. The Maxim Does Not Apply 
Unless Belief Sought Grows 
Directly Out of the Alleged 
Unconscionable Act and the 
Unconscionable Act is Di¬ 
rectly Connected with the 
Issue Brought Before the 
Court 


4. The Maxim Does Not Apply, 

Unless the Allowance of the 
Suitor’s Claim Would In¬ 
volve a Protection of an Un-I 
eonscionable Act 

I 

5. The Maxim Does Not Apply 

Where the Act is Under Du¬ 
ress, Threats, Undue In¬ 
fluence of Necessity or Weakt 
ness 

6. The Maxim is Not Applicable 

Where no Injury Has Been 
Done by the Moving Party, 
or Where it Will Work In¬ 
justice 

7. The Maxim Does Not Apply 

Where the Defendant Partici¬ 
pates in the Alleged Miscon¬ 
duct of the Moving Party 


I. ALLEGED MISCONDUCT OF APPELLEE 

j 

Was the alleged misconduct of appellee of such a char¬ 
acter as would make the maxim of “unclean hands” ap¬ 
plicable in the instant case? 

The correspondence of record between the appellee, Har¬ 
old G. Aron, and the Treasury Department, made a part 
of the Ginsburg affidavit (app. p. 26-31), shows that the 
Treasury Department proposed to pay appellee 75% of 
the funds then in its possession and due appellee under 
Private Law 509 upon the condition that the Treasury de¬ 
partment retain 25% of the amount due the appellee pend¬ 
ing the determination of the rights of other parties making 
claim to a portion of that fund. 

This correspondence further shows that there was filed 
in the Treasury Department on May 12,1938 a photostatic 
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copy of a document from Harold G. Aron to Marshall Mc¬ 
Lean dated March 22, 1934, under which document appel¬ 
lant now claims a judgment in this court for $25,000 with 
interest thereon at 6% from March 22, 1934. The cor¬ 
respondence referred to further shows that Aron, ap¬ 
pellee’s attorney, was making claim for his fees against 
this fund in the Treasury Department in a sum equal to 
25% thereof. In no event could appellant have a claim 
to any amount in excess of 25%, as her claim was de¬ 
pendent upon Aron’s claim. Therefore, the retention of 
this 25% fully protected both Aron and appellant. 

Where was there any wrong doing in this action on the 
part of appellee? It is clear it was not unconscionable to 
consent to the proposal of the Treasury Department, the 
only means of obtaining the 75% of the fund that was 
unquestionably due appellee. It certainly did not affect 
either the legal or equitable rights of the appellant in any 
way whatsoever. As a matter of fact, the action of appellee 
was for the benefit and protection of the appellant. 

Had the appellee conspired with Aron to withdraw these 
funds from the Treasury so as to place them beyond reach 
of appellant, the situation would have been entirely differ¬ 
ent, but by leaving them in the Treasury Department they 
were safeguarded. Anyone who has ever had any deal¬ 
ings with the Government knows well that the Treasury 
Department would never pay out a fund to one party where 
there are others making claim to the same fund, unless all 
interested parties, in writing, consented. Otherwise the 
Treasury Department would be running the risk of paying 
the money to the wrong party. In this case the Treasury 
was specifically on record that it would not pay out these 
funds in the manner proposed unless the parties in ques¬ 
tion, including appellant, consented in writing. The parties 
to this suit were in the identical position, both equitably 
and legally, before and after the payment of 75% of 
the fund. 
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In her pleading, relied upon by appellant for the charge 
of “unclean hands”, appellee is merely repeating what 
was represented to her by her attorney, Aron. She is nqt 
a lawyer and did not know whether or not the withholding 
of this fund by the Treasury Department would defeat thje 
efforts of Betsy Ritchie (Aron), but she did know that thb 
Treasury Department would not pay her the $120,000 theh 
proposed unless she did consent. Manifestly, appellee hail 
no interest whatsoever in defeating Betsy Ritchie (Aron), 
but whether she did or not she was forced to consent in 
order to obtain the $120,000 which the Treasury Depart¬ 
ment stated they would not pay unless she did consent. 
Therefore, it is clear that her real motive was to obtain 
what was due her, a perfectly legitimate motive. But even 
if her motive was to defeat Betsy Ritchie (Aron), which is 
ridiculous to consider on the facts, the maxim of “unclean 
hands” would not be applicable since the alleged improper 
motive was not followed by any wrongful act which in the 
slightest degree affected the rights of or damaged Betsy 
Ritchie (Aron). The maxim is not aimed at motives unless 
motives are carried into unconscionable wrongful acts 
affecting the rights or relations of the parties. In the case 
of Paris Medicine Co. v. Brewer & Co., 17 F. Supp. 7, 13, 
the court stated: 

“But courts of equity do not make the quality of 
suitors the test . . . They apply the maxim requiring 
clean hands only where some unconscionable act .. [.” 
occurred. j 

i 

Where could the appellant’s claims, had she any against 
the funds in question, have been better protected than [by 
leaving the funds in the custody of the United States 
Treasury? How could she be more fairly dealt with then 
to leave the funds in the Treasury pending the determina¬ 
tion of her rights and the rights of the other parties, (the 
interpleaders below, who are also making claim to what¬ 
ever interest Aron has to the fund. It must be borne in 

I 
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mind that appellant, as well as the interpleaders below 
who have not appealed have only derivitive rights in the 
fund, their rights depending upon the amount due Aron 
out of the fund, which has been determined by the settle¬ 
ment made between Aron and appellee and approved by 
the court below. Appellant claims $25,000 plus interest 
regardless whether that sum is owing by appellee to Aron, 
just as though appellee instead of Aron were the assignor 
of the assignment of March 22, 1934. 

We submit that appellee was guilty of no wrong doing 
whatsoever in consenting to the withholding of the fund 
in question by the Treasury Department. We will herein¬ 
after show that appellant conceded this fact by agreeing 
that the Treasury Department withhold the fund pending 
the determination of her claims to same. 

IL WAS THE DEFENSE OF UNCLEAN HANDS 
RAISED FOR THE FIRST TIME ON APPEAL? 

A. Action in the Court Below. 

In the court below in the 4 ‘Reply and Opposition of 
Defendant, Betsy Ritchie, Erroneously Designated as Betsy 
Ritchie Aron, to Motion of Plaintiff That Court Approve 
Settlement and Release Fund” appellant did not raise the 
point of “unclean hands” but did charge collusion and 
refers to the same paragraph of the appellee’s answer 
now relied upon in Paragraph V, page 30 of appellant’s 
brief, and this same charge of collusion was incorporated 
by reference in “Memorandum of Defendant, Betsy 
Ritchie, of Points and Authorities in Opposition to Motion 
for Summary Judgment.” 

B. The Defense of Unclean Hands Is Not Properly 

Raised in This Court. 

If it be considered that the appellant raised the defense 
of “unclean hands” below, it is submitted that the defense 
has not been properly raised on appeal. 


T 


I 


7 ! 

I 

Rule 17 (i) of the General Rules of this court provide^: 

“Points not presented (errors not assigned in crim¬ 
inal cases from the district court) according to the 
rules of the court, will be disregarded, though tl}e 
court, at its option, may notice and pass upon a plain 
error not presented or assigned/ 7 

i 

This point was not presented according to the rules bf 
this court. Rule 17 (a) provides in part: 

“... appellant shall print as a part of the appendix 
to his brief the pertinent pleadings . . .” 

The pleadings raising this point were not included by 
appellant as a part of the appendix in this case. 

I 

The record in this case was prepared pursuant to Rule 
75 (d) of the Federal Rules of Civil Procedure, which is as 
follows: | 

“If the appellant does not designate for inclusion 
the complete record and all the proceedings and eVi- 
dence in the action, he shall serve with his designation 
a concise statement of the points on which he intends 
to rely on the appeal”. j 

i 

In the court below the attorney for appellant file4 a 
paper purporting to be and entitled “Points to be Relied 
Upon on Appeal”, (R. P. 75) which is quoted here in its 
entirely because it was not included in the joint appendix: 

“Please take notice that the defendant, Betsy Ritchie 
(Aron) will on appeal rely on the following points 5 

1. That the Court erred in granting the plain¬ 
tiff’s motion for summary judgment. I 

2. That the Court erred in approving the settle¬ 
ment agreement of May 2,1945, between plain¬ 
tiff and the defendant Harold G. Aron, and in 
ordering the Clerk to disperse the fund de¬ 
posited in the Registry of the Court in Con¬ 
formity of the said agreement. 


i 

i 

i 
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3. The Court erred in denying the claim of the 
defendant, Betsy Bitchie, as presented in per¬ 
son and by the trustee, Marshall McLean, 
under the assignment from the defendant, Har¬ 
old Gr. Aron. 

4. The Court erred in holding that the assign¬ 
ment from the defendant Harold G. Aron, to 
the defendant Marshall McLean, for the benefit 
of the defendant Betsy Bitchie, did not attach 
to the fund on deposit in the Begistry of the 
Court” 

It is submitted that the above is not the “concise state¬ 
ment of the points” which is contemplated by Buie 75 (d). 
This is nothing more than a statement that the court erred 
without pointing out wherein there was an error and is a 
far cry from stating the points upon which the appellant 
relies to establish the claimed error. No mention whatever 
is made of the point of “unclean hands” now urged in this 
court. 

This identical point has been recently decided by the 
TJ. S. Supreme Court in the case of Jesionowski v. Boston 
and Maine Railroad, Vol. 91 L. Ed. Advance Opinions 355, 
359 decided January 13, 1947. In this case the Supreme 
Court stated: 

“The Circuit Court held that this question was not 
properly raised before it because respondent had 
failed on appeal to make “a concise statement” of 
the point as required by Buie 75 (d) of the Buies of 
Civil Porcedure. Bespondent argues that the question 
was properly raised, though not specifically, by its gen¬ 
eral point that ‘the doctrine of res ipsa loquitur is 
not applicable to the facts of this case.’ We cannot 
hold that the Circuit Court erred when it refused to 
consider the question because of respondent’s failure 
to comply with Buie 75 (d).” 

It will be noted that in the case quoted the point was 
raised generally in the “points to be relied upon on ap- 
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peal”, while in the instant case the point of “unclean 
hands” is not even mentioned generally. The appellant 
says nothing more than that the court erred without stating 
in what respect the court erred. This is clearly insufficient 
and is not in compliance with Buie 75 (d) of the Buies of 
Civil Procedure. We submit that as a matter of fact the 
appellant is precluded from raising any of the points of 
defense that have been raised on appeal in the instant 
case for the reason that the statement of “points to be 
relied upon on appeal” does not include the concise state¬ 
ment of the points of defense as required by Buie 75 (d). 

In the case of Keeley v. Mutual Life Insurance Co. ll|3 
F. 2nd 633, 636 the court held that compliance with a rule 
substantially the same as Buie 75 (d) was “a condition 
precedent to our consideration of an appeal” and in the 
case of Seaboard Air Lines Railway Co. v. Watson 287 
TJ. S. 91, 77 L. Ed. 180,184 in considering a similar require¬ 


ment the Supreme Court stated: j 

“The purpose is to enable the court, as well as op¬ 
posing counsel, readily to perceive what points are 
relied on. The substitution of vague and general 
statement for the prescribed particularity sets tne 
rule at naught. Phillips & C. Constr. Co. v. Seymour 
91 TJ. S. 646,648,23 L. ed. 341,342; Briscoe v. Rudolph, 
221 TJ. S. 547, 549, 550, 55 L. ed. 848-850, 31 S. Ct 679. 
And as the role makes for convenience and certainty 
in the consideration of cases the court may, and gen¬ 
erally it will, disregard a specification that is so tin- 
certain or otherwise deficient as not substantially to 
comply with the rule even if the opposing party raises 
no question and treats it as adequate. The quoted 
assignment amounts merely to a complaint that the 
supreme court erred in not reversing the judgment of 
the trial court because ‘in the trial of tins case* the 
‘scope and effect’ of the section deprived appellant 
of its property in violation of both the due process and 
equal protection clauses. An allegation of error could 
scarcely be more indefinite. It does not identify any 
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ruling at the trial or specify any basis for the asser¬ 
tion of deprivation of constitutional right. It pre¬ 
sents no question for our consideration.” 

Since appellant did not perfect her appeal on this point, 
by not assigning the defense of “unclean hands” as a point 
to be relied upon on appeal, this defense should be dis¬ 
regarded by this court. It is not difficult to understand 
why appellant did not perfect this point on appeal since 
she well knew, never did deny and cannot deny, that she 
herself consented to and obtained the benefit of the very 
act for which she charges others with “unclean hands”. 
This will be later discussed in more detail herein, p. 20 
to 23. 

HI. RULING, FINDINGS OF FACT OR CONCLUSIONS 
OF LAW ON THE POINT MADE BY THE 
TRIAL COURT 

After protracted consideration of the arguments of coun¬ 
sel and of the entire record the court below in disposing of 
plaintiff’s motion for summary judgment and the motion to 
approve the compromise settlement agreement, stated in its 
memorandum of October 28, 1946 (app. p. 42) “The plain¬ 
tiff’s motion for summary judgment is granted. I think the 
settlement agreement of May 2, 1945 between the appellee 
(Drier) and Harold G. Aron is still in effect and it is 
approved.” This memorandum was followed by the 
court’s order (app. p. 32) which stated: “Plaintiff’s motion 
for summary judgment is granted. The settlement agree¬ 
ment of May 2,1945, between plaintiff and Harold G. Aron 
is approved.” 

IV. EXTENT, LIMITATIONS AND APPLICABILITY 

OF THE MAXIM. 

A. This Maxim Has No Application Outside of a Court 

of Equity. 

It is purely a defense in an equity suit and no case can 
be found where it has ever been applied in a court of law. 



It originated and applies only when a snitor who has no 
remedy at law comes into a court of equity and asks for 
relief. The very language of the maxim itself shows that 
it is limited and must be limited to situations where the 
suitor “comes into equity” and asks for equitable relief. 

Applying the language of the maxim to the instant case, 
it must be determined first whether the appellee has conie 
into a court of equity and asked for any equitable relief 
or any relief which could not be granted to her in a court bf 
law. Manifestly, if at common law she had “come inio 
equity” and asked for relief which could have been granted 
in a law court, her case would be immediately dismissed 
on the proper grounds that she had a complete and ade¬ 
quate remedy at law. 

I 

The claim of the appellee from its inception was and stjll 
is purely a legal claim of debt. The issue before this court 
is purely a legal one, viz: has the appellee, on the plead¬ 
ings established a legal title to the funds or any part of 
the funds in the Registry in the court below? If she has, 
the maxim cannot be applied since the question is one of 
law and not equity. 

The action in the court below by appellee was a suit to 
establish her title to the funds then in the possession of 
the Secretary of the Treasury, by virtue of Public Law 
509, and for a money judgment against the Secretary bf 
the Treasury. In response to this suit the Secretary qf 
the Treasury paid the funds in question into the Registry 
of the court below and requested the court to “adjudicate 
as between the various claimants the rights as to suph 
funds”, (app. 7). The only question then remaining to 
be decided by the court below was the question of legal 
title to the fund. Accordingly, appellee then filed a motion 
for summary judgment and a motion for approval 
of the compromise settlement agreement that she had 
made with Aron. In neither motion did she ask ^or 
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any equitable relief or relief to which she was not en¬ 
titled in a court of law. This being the case the maxim 
has no application to the appellee. 

The fact that the Secretary of the Treasury, as a stake¬ 
holder, elected, for his own protection, to avail himself of 
an interpleader action does not change the character of 
appellee’s legal cause of action. Certain it is that a party 
having an adequate and complete remedy at law cannot be 
deprived thereof because a third party having no interest 
in the matter chooses to avail himself of the statutory pro¬ 
tection of interpleader. Where two contending parties seek 
judgments at law, as was done by both parties in the in¬ 
stant case, the action of a disinterested third party cannot 
force either one of them into equitable jurisdiction and 
remedies. 

In the case of Glosser v. Rogers et al. 59 F. Supp. 986, 
988 the court stated: 

“Bringing an action in interoleader does not change 
the nature of the action. Cf. Sanders v. Armour Fer¬ 
tilizer Works, 292 U. S. 190, 54 S. Ct. 677, 78 L. Ed. 
1206, 91 A. L. R. 950. The Connecticut action was 
brought to determine title to a trust res, and hence was 
an action quasi in rem. See In re. Whitney, supra; 
Coyne vs. Plume, 90 Conn. 293, 297, 97 A. 337; Union 
Trust Co. v. Stamford Trust Co ., supra”. 

See also Massachusetts Mutual Life Insurance Company v. 
Burdoch, 56 F. Supp. 500, 501. 

In the case of Prudential Insurance Company of America 
v. Tomes et al. 45 F. Supp. 353, 356, the insurance company 
paid the proceeds of an insurance policy into the Registry 
of the court under the interpleader act. The claimants, 
the administratrix of the decedent, and the father of de¬ 
cedent who had paid funeral expenses of the decedent, both 
claimed title to the fund. The father made an alternative 
claim that even if the court determined that he did not have 
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legal title to the entire fund in court that the court could, 
in its equitable discretion in an interpleader action, award 
him the amount which he had paid for funeral expenses, 
which undoubtedly would ultimately be a valid claim 
against the administratrix if she were awarded the fund. 
The court, in considering this claim, stated: 

“It has been suggested that this court in its 
judgment may properly make equitable distribution of 
the proceeds of this policy. The temptation to that 
course is inviting. But such distribution is not the 
proper present function of the court, which is called 
upon to determine the legal ownersldp of the fund. 
Its equitable employment was the optional prerogative 
of the insurer, which was willing to exercise it, bit 
was balked in that behalf by the mutual hostility aid 
suspicion of the parents of the assured.” 

In the case of Rude v. BuchaUer 54 F. 2nd 835, 837, 8o8, 
Buchhalter contended that Rude and he had engaged in an 
unconscionable campaign against one Bronstine; “that 
Rude’s hands are therefore unclean and that by virtue 
thereof title to the bonds has passed to Buchhalter”. The 
Circuit Court of Appeals in response to this contention 
stated: 




‘The doctrine of unclean hands is a weapon of de¬ 
fense —it is not a muniment of title . . . but we are 
convinced that Rude’s claim was not put forth in 
good faith, and that his testimony is materially false. 
Equity abhors a forfeiture, and unconscionable as 
Rude’s conduct is we are not at liberty to forfeit his 
property, particularly to one whose conduct is not ir¬ 
reproachable”. (Emphasis supplied). 

This was a case in which a suit in equity was broughtl by 
Rude but nevertheless the court refused to apply the doc¬ 
trine of “unclean hands” so as to defeat the legal title of 
Rude to the bonds in question. I 

We, therefore, submit that this maxim has no applica¬ 
tion outside of a court of equity and even if this court 


I 
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should decide that appellee is chargeable with “ unclean 
hands” it, nevertheless, must determine the rights of the 
parties on legal principles, and if convinced that appellee 
is legally entitled to recover to affirm the court below. 

B. Limitations of this Maxim in a Court of Equity. 

We have shown that the maxim has no application in a 
law court. We will now discuss its limitations in a court 
of equity. 

1. The Maxim Does Not Apply Unless the Act Was 

Unconscionable. 

It is not enough that the act relied upon is wrongful but 
it must be more than that, it must be unconscionable. In 
the case of Goodyear Tire and Rubber Company v. Over¬ 
man Cushion Tire Company, 95 F. 2nd 978, 982 the Circuit 
Court of Appeals stated: 

“In Paris Medicine Co. v. Brewer & Co., D. C. Mass., 
1936, 17 F. Supp. 7, 13, Judge Brewster declined to 
dismiss the suit of one whose conduct had been wrong¬ 
ful, but, as it was held, not unconscionable. In support 
of his interpretation of the Keystone Case that the 
wrongdoing must be unconscionable, he quoted there¬ 
from as follows: “But courts of equity do not make 
the quality of suitors the test. They apply the maxim 
requiring clean hands only where some unconscion¬ 
able act of one coming for relief has immediate and 
necessary relation to the equity that he seeks in respect 
of the matter in litigation.” (Emphasis supplied) 

We have already shown herein that no wrongful act was 
done by appellee in consenting to the proposal of the Treas¬ 
ury Department to pay her 75% of the fund then due her 
and withholding 25% pending the determination of the 
rights thereto. Certainly under the circumstances this act 
was not in the slightest degree unconscionable as clearly 
she had no real reason for consenting to this action other 
than to obtain the $120,000 which was then due her, and 
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she was therefore forced and under duress to consent. 
Even if the rights of a third party in whom she manifestly 
had no interest were affected, it certainly was not uncon¬ 
scionable for her to consent to the proposed action of the 
Treasury Department when she knew that that was the 
only method by which she could obtain her own money, 
then due her. She was clearly not called upon to abandon 
her own money even if, some third party in whom she had 
no interest was affected by consenting to the proposal of 
the Treasury Department. The consicence of the court 
would surely not be stretched that far, especially where 
the third party was not injured but benefited, and con¬ 
sented to the alleged wrongful act, as will be later dis¬ 
cussed herein. 

2. The Maxim Applies Only to Unconscionable Acts 
Affecting in Some Way the Equitable Relations Sub¬ 
sisting Between the Two Parties in Respect to Some¬ 
thing Brought Before the Court for Adjudication. 

In the case of Keystone Driller Company v. General Ex¬ 
cavator Co., 290 U. S. 241, 245, 78 L. Ed. 293, 297 the Su¬ 
preme Court laid down the rule: | 

“They apply the maxim requiring clean hands only 
where some unconscionable act of one coming for relief 
has immediate and necessary relation to the equity 
that he seeks in respect of the matter in litigation. 
They do not close their doors because of plaintiff’s 
misconduct, whatever its character, that has no rela¬ 
tion to anything involved in the suit but only for such 
violations of conscience as in some measure affect the 
equitable relations between the parties in respect of 
something brought before the court for adjudication. 
Story, Eq. Jur. § 100. Pom. Eq. Jur. § 399.” 

Did appellee’s alleged wrongful act in any way whatso¬ 
ever “affect the equitable relations between the parties in 
respect to something brought before the court for adjudica¬ 
tion?” The answer is manifestly no. It must be remem- 
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bered that at the time appellee consented to the proposal 
of the Treasury Department to pay her 75% and withhold 
25% the entire fund in question was in the custody of the 
Treasury Department and by act of Congress, Private Law 
509, was due appellee. Any rights that appellant had to 
this fund were limited to 25% of same because any claim 
that she had was dependent upon the rights of Aron, so 
that when the 25% was withheld by the Treasury Depart¬ 
ment the rights of the appellant were in no way whatsoever 
changed or affected nor were “the equitable relations’’ 
between the parties in any way whatsoever affected. Under 
such conditions the maxim clearly does not apply even in a 
court of equity. 

3. The Maxim Does Not Apply Unless Belief Sought 
Grows Directly Out of the Alleged Unconscionable Act 
and the Unconscionable Act is Directly Connected with 
the Issue Brought Before the Court. 

In the case of Baker v. McCarl, U. S. Comptroller Gen¬ 
eral, et aL, 24 F. 2nd 897, Congress had appropriated 
funds covering the pay allowances of plaintiff and these 
funds were in the possession of the Navy Department 
and available for the purpose for which appropriated, the 
same as the funds in the instant case. Payment was with¬ 
held by the Comptroller General because it was claimed 
that in prior and unrelated transactions appellant over¬ 
reached the United States and secured from it the sum 
mentioned. On the question as to whether or not the 
maxim applies, this court stated: 

“While the maxim, ‘He who comes into equity must 
come with clean hands,’ has wide application, it has 
its limitations as well As observed by Judge Sanborn 
in Talbot v . Independent Order of Owls (C. C. A.) 220 
F. 660: ‘That principle does not repel all sinners from 
the precincts of courts of equity, nor does it disqualify 
any plaintiff from obtaining full relief there who has 
not done iniquity in the very transaction concerning 
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which he complains. The wrong which may- be invoiced 
to defeat him must have an immediate and necessary 
relation to the equity for the enforcement of which he 
\prays / To the same effect is the decision in Mercan¬ 
tile Trust Co. et al. v. Hensey et al., 21 App. D. C. 38* 
See, also, 21 C. J. 187; 10 R. C. L. 391.” (Emphasis 
supplied) 

In the case of Trice v. Comstock 121 F. 620, 628 the 
court stated: 

“General iniquitous conduct, reprehensible acts to¬ 
ward third parties, do not deprive a suitor of his 
right to justice in a court of equity. Wrongful cop- 
duct in the very act or matter which constitutes the 
complainant's ground of action, and that alone, will 
repel from a court of equity on the ground that ‘hje 
who comes into equity must do so with clean hands/ 
This rule does not disqualify any complainant from 
obtaining relief who has not dealt unjustly in the very 
transactions concerning which he complains. ’ ’ (Em¬ 
phasis supplied) j 

The issue before this court is whether the appellee is 
legally entitled to the fund in the Registry of the court be¬ 
low, or has a legal interest therein. Appellee’s claim 6f 
title to these funds is in no way whatsoever connected 
with, founded upon, aided or abetted by her alleged wrong¬ 
ful act (her consent to leave 25% of the fund in the Treas¬ 
ury), but is entirely separate and distinct and is founded 
solely upoif a totally different consideration and of a per¬ 
fectly legitimate character, that is to say, the act of Con¬ 
gress, Private Law 509, directing that the funds in question 
be paid to her. In the case of McMullen v. Hoffman 174 
U. S. 638, 660, 43 L. Ed. 1117, 1125, the Supreme Court 
stated: 

i 

“In the case before us the cause of action grows 
directly out of the illegal contract and if the Court dis¬ 
tributes the profits it enforces the contract which is 
illegal”. 


i 
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To the contrary, In the instant case, appellee’s cause of 
action does not, in any way whatever, grow out of her 
alleged wrongful act and if the court allows her legal 
claim of title to the funds in the court below, it would not 
be giving any force or effect whatsoever to her alleged 
wrongful act. 

4. The Maxim Does Not Apply Unless the Allowance of 
the Suitor’s Claim Would Involve a Protection of an 
Unconscionable Act. 

• In the case of First Trust & Savings Bank et al. v. lowa- 
Wisconsin Bridge Co. 98 F. 2nd 416, 428, the court stated: 

“He who hath done iniquity shall not have equity.” 
This “clean hands doctrine” is subject to the familiar 
limitation that a plaintiff is not barred from relief in 
a court of equity unless his wrong has an immediate 
and necessary relation to the equity for the enforce¬ 
ment of which he prays. Keystone Driller Co. v. 
General Excavator Co., 290 U. S. 240, 54 S. Ct. 146, 78 
L. Ed. 293; Talbot v. Independent Order of Owls, 8 
Cir., 220 F. 660; Olsness v. Home Ins. Co., 8 Cir., 14 F. 
2nd 907; Trice v. Comstock, 8 Cir., 121 F. 620, 61 
L. R. A. 176; Primeau v . Granfield, 2 Cir., 193 F. 911.” 

In the case of Primeau v. Granfield 180 F. 847, 852, the 
court stated: 

“On the other hand, I do agree with him that the 
conduct must be such that the prosecution of the 
suitor’s rights will of itself involve the protection of 
wrongdoing.” 

It is plain that appellee gained no protection or any 
greater right than she had prior thereto by consenting to 
the withholding of the funds in question by the United 
States Treasury. Therefore, the prosecution or the allow¬ 
ance of her legal claim to the funds in question would not 
in any way involve the protection of her alleged wrong 
doing, nor as stated by the court in the Keystone case 
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supra, “would m a k e this court the abetter of iniquity ”, 
since appellee’s legal claim to title to the funds in the 
Registry of the court below is in no way whatsoever 
founded upon her consent to the withholding of the 25 
by the United States Treasury pending the determination 
of the rights of other parties to that fund. 

5. The Maxim Does Not Apply Where the Act is Tinker 
Duress, Threats, Undue Influence of Necessity jor 
Weakness. 

This principle is established by the following authorities: 

l 

Pomeroy Eq. Jurisprudence 4th Ed., Vol. II. para. 942. 
Lindsley v. Caldwell 234 N. W. 498 37 L. R. A. 161; Gorring 
v. Reed 23 Utah 120, 90 Am. St Rep. 642, 63 Pac. 402; 
Tracey v. Tahnadge 14 N. Y. 162, 167, 67 Am. Dec. Djig. 
132; see 13 C. J. para. 442, p. p. 498, 499 and cases cited 
page 499. | 

In her answer to defendant’s answer and counter-claim 
it will be noted that as a part of the same sentence relied 
upon by appellant for her charge of “unclean hands” but 
not mentioned by appellant in Point V of her brief, appellee 
also stated: j 

“and that the said Harold G. Aron represented to the 
plaintiff at that time that unless she consented to (the 
temporary withholding of the said sum under the Cir¬ 
cumstances named, she would receive none of the bal¬ 
ance of the money then due her from the Treasury, the 
sum of approximately $120,000”. 

Likewise it will be noted that the letters addressed by i the 
Secretary of the Treasury to appellee, and to Aron by the 
Treasury Department, show that unless appellee consented 
to the temporary withholding of the fund in question,! the 
Treasury would not pay the approximate sum of $1201,000 
which it had theretofore consented to pay to her. It is clear 
that under these circumstances the appellant was acting 



20 


under duress and necessity in consenting to the temporary 
withholding of the fund in question. Therefore, the maxim 
is inapplicable. 

] 

6. The Maxim is not Applicable Where no Injury Has 
Been Done by the Moving Party, or Where it Will 
Work Injustice. 

In its discussion of the limitations of the rule it is stated: 
21 C. J. p. 187, para. 172 

“This maxim has its limitations. It will not be 
allowed to work injustice and wrong. In its applica¬ 
tion regard should be had for the doctrine that fraud 
without injury is usually not available as a defense 
in Equity.” 

Fraud without injury is not actionable. See TJ. S. v. 
Arredondo 31 U. S. 691 6 Pet. 691; 8 L. Ed. 547; Jackson 
& Sharp Co. v. Fay 20 App. D. C. 105; Boatman National 
Co. v. M. W. Elkins & Co. 63 F. 2nd 214. 

We have heretofore shown that the position of appellant 
was in no way changed by the temporary withholding of 
the funds by the United States Treasury Department; that 
the withholding of the funds, if it had any effect at all, pro¬ 
tected the interest of the appellant until her claim to these 
funds and the claims of the other interpleaders below who 
had not appealed, were satisfactorily settled. It is plain 
that she was not damaged in the slightest and that neither 
the equitable nor legal relations between the parties, if any 
existed, were altered in the slightest degree. 

7. The Maxim Does Not Apply Where the Defendant 
Participates in the Alleged Misconduct of the Moving 
Party. 

j 

We submit that the facts as disclosed by the Ginsburg 
affidavit, and letters attached to same from the Secretary 
of the Treasury to appellee and to Harold G. Aron, and 


from Aron and appellee to the Secretary of the Treasury, 
(app. p. 27-31 both inclusive) clearly show that the appel¬ 
lant consented to the temporary withholding of the funds 
in question by the Treasury Department. This correspond¬ 
ence shows that the Treasury Department informed both 
Aron and appellee that it proposed to pay to appellee 75% 
of the amount then due appellee and withhold 25% pending 
the determination of the rights of various parties making 
claim to the 25%. This correspondence further shows that 
Aron specifically wrote the Treasury Department that he 
had taken this matter up with the interested parties so as 
to make the Treasury Department safe in making the pay¬ 
ment of 75% which it proposed, and withholding the 25%, 
and in his letter of August 12, 1940 Aron specifically ad¬ 
vised the Treasury Department (app. p. 30): 

I 

‘ ‘ accordingly, you will receive or will have received 
from Ambrose E. Chambers, Esq. attorney for my for¬ 
mer wife, a reply to your communication stating wljiat 
transpired on Friday in this unfortunate litigation and 
making entirely clear, I presume, the consent of Jus 
client and also the approval of the Supreme Court of 


this State as to the course which you are following 


”i 

. 


On the same page (app. 30) will be found a letter from the 
Secretary of the Treasury to appellee dated August 15, 
1940 making payment of the 75% of the funds due appellee 
and retaining the 25% in accordance with his previous 
letters to appellee and Aron. 

i 

The inference is inescapable from this correspondency of 
record that the Treasury Department would not take the 
risk of paying out of this fund in its possession where 
several parties were making claims to the same unless it 
obtained the consent of those parties in writing, as it had 
required as a condition precedent to paying out the fund. 
Therefore, it is clear from this correspondence of record 
that the Treasury Department had in its possession the 
written consent of the appellant before it paid out this 
fund. We need not go outside of this record to prove this 
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fact since the inference from the correspondence is per¬ 
fectly clear. In fact appellant has not, cannot, and will 
not deny that she did consent to this entire transaction. 
Snch action on the part of appellant in agreeing to the 
withholding of this fund by the Treasury Department 
clearly amounted to a waiver on her part of any right to 
claim any misconduct on the part of appellee and estops 
her from making any such claim, as she was a party to the 
withholding of the funds. 

It will be noted that although in Paragraph V of her 
brief appellant charges Aron with “unclean hands” in col¬ 
luding with Mrs. Drier in keeping these funds in the posses¬ 
sion of the United States Treasury pending the determina¬ 
tion of the rights of the parties, she fails to state that she 
herself consented to the withholding of this fund although 
she well knew that she did consent and cannot and will not 
deny that fact. Not only that but she actually opposed the 
consideration by this court of the Chambers letter, which 
proves that she did consent, on the technical ground that it 
was not made a part of the record in the court below. T»> 
other words appellant, while charging “unclean hands”, is 
herself guilty of “unclean hands” in the same matter. In 
the very case cited by the appellant in support of her 
charge of “unclean hands” in Point V. of her brief, Key¬ 
stone Driller Co. v. General Excavator Co. supra, the Su¬ 
preme Court stated at page 244: 

“It is one of the fundamental principles upon which 
equity jurisprudence is founded, that before a com¬ 
plainant can have a standing in court he must first 
show that not only has he a good and meritorious cause 
of action, but he must come into the court with clean 
hands. He must be frank and fair with the court, 
nothing about the case under consideration should be 
guarded, but everything that tends to a full and fair 
determination of the matters in controversy should be 
placed before the court.” Story, Eq. Jur. 14th ed. 
§ 98.” 

In the instant case appellee has been frank and fair with 
the court in her pleading in stating the facts with respect 
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to withholding of the fund in question, but the appellant 
has been unfair and while charging “unclean hands” with 
respect to the withholding of the funds temporarily by the 
Secretary of the Treasury, has not only kept hidden from 
the court that she herself consented to this withholding, 
but on technical grounds has even opposed the filing of 
letter which proves that fact. We submit that this actiofi 
on the part of appellant is clearly most reprehensible and 
under the decision of the Supreme Court cited by appellant 
herself brands her with “unclean hands” in this court. 

I 

Further we submit that this court well knows that if this 
case should be sent back to the lower court for trial thefe 
is no question but that the Chambers letter will in th^t 
event be offered in evidence and will not only defeat tl|e 
contention now made by appellant with respect to her 
charge of “unclean hands” but will brand her with tile 
same charge. Since therefore, a court of equity will not 
act to foster litigation rather than put an end to it, and tljie 
evidence of record is inescapable in showing that appel¬ 
lant consented to the temporary withholding of the funds 
in question, and since appellant herself is guilty of “un¬ 
clean hands” in withholding from this court the fact thkt 
she participated in the same transaction in which siie 
charges “unclean hands”, the maxim cannot be applied 
against the appellee in the instant case. 

In the footnote at page 2 of his reply brief counsel for 
appellant refers to Mr. Aron as a “faithless assignor”, apd 
again on page 18 he characterizes him as a “faithless 
husband”. On page 3 of his memorandum in opposition 
to appellee’s motion to file a memorandum after argu¬ 
ment, counsel for appellant also refers to Mr. Aron as 
“that faithless debtor”. In this respect, the Court’s atten¬ 
tion is invited to the joint appendix, pages 36 to 38, apd 
particularly to a letter written by counsel for Mr. Aron 
to appellant’s prior counsel, from which the following is 
quoted, which show Aron’s efforts to settle with appellant: 


i 



“I have spoken to Mr. Aron, as yon asked, and am 
writing yon at length so as to make his position per¬ 
fectly clear. 

“The fond on deposit here properly should he con¬ 
sidered as being in legal custody of the Supreme Court 
of New York, and neither your client nor mine has 
any right to touch it without an order of that Court— 
that is, as long as your client insists on leaving the 
sequestration order in effect.” 

“It is, as you know, our contention that your client 
has no standing in the actions now pending in the court 
here. If she is recogized as having a legal status, then 
all of Mr. Axon’s* creditors have a right to intervene 
and should be so notified and given the opportunity to 
do so. They are considerable in number and the 
amount runs into six figures. 

“If creditors of Mr. Aron are induced to reduce 
their claims without his consent and approval, he will 
be forced to take a position as to these creditors which 
he has never taken as to any creditor, and, further, 
he would have thrust upon him very heavy income tax 
burdens as a result of the reduction of these obliga¬ 
tions.” 

I find that is not the law. A recent decision of the Su¬ 
preme Court has held that forgiveness of debt is not 
taxable. 

“In 1941 Mr. Aron created a voluntary trust for the 
benefit of his creditors; therefore, he cannot, and in 
any case, would not, treat one creditor differently 
from another. 

“The settlement agreement made with Katharine M. 
Drier was necessarily made subject to approval of the 
Supreme Court of New York. In it, Mr. Aron sur¬ 
rendered nothing of his claim against Mrs. Drier, and 
did work out the basis for renewing his representation 
of her in the collection of the balance of her claims, 
which would, if collected, insure Mr. Aron a further 
large fee. The theory of the settlement with Mrs. 
Drier was that the fund in the court would be divided 
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and a designated part of it used for the payment of 
Mr. Aron’s creditors. However, he was to designate 
or approve the payments to creditors, which meant 
necessarily getting the consent and aproval of the 
trustee for the creditors, as well as the approval of 
the Supreme Court in New York. It was and remains 
his opinion that such approval would be given to a 
payment of $10,000 to your client, which he based on 
a prior opinion of the Supreme Court, made several 
years ago, as to this particular matter. The fact that 
Mrs. Drier was willing, out of her share, to add $5,000 
to what your client otherwise would receive does not, 
in my opinion, affect the matter. 

“As a matter of law it seems to me when this fund 
is distributed, since it is the only asset covered by the 
sequestration order, the sequestration would lapse, but 
I cannot advise Mr. Aron to take this chance without 
full consent and approval of your client. 

“Mr. Aron further is willing to agree to pay your, 
client $250 per month, and to secure the payment 
thereof, so that no controversy can arise in the future.! 
In the event that your client receives $15,000, she 
should assign to Mrs. Drier her judgments against my{ 
client, although Mr. Aron does not insist that she waive 
any claim in dollars which she now thinks she has 
against him, or that she bind herself in any way not 
to pursue any remedy against him which she thinks she 
has, other than motions for the payment of alimony 
as long as she receives $250 a month.” j 

I might say the security for payment of that $250 a 
month would be an assignment of the amount that he was 
to receive under a settlement with Mrs. Drier, that is, 
$250 a month of that amount, as long as the fund lasted. 

‘‘It seems to me that his position is a fair one 
and that it presents no insuperable or insurmountable 
legal obstacles and that any other course is going to 
precipitate the whole affair into years of litigation 
and continuing losses of interest and income from the 
money now literally wasting away in the Registry of 
the Court” 



I haven’t had a reply to that letter, either an acceptance 
or denial, except Mr. Qninn stated orally to me Mrs. Ritchie 
did not propose to give a release of the sequestration order, 
and I asked him what she would give, and he said merely 
a receipt for $15,000 on account.” 

i 

V. CONCLUSION 

For the reasons stated in this brief and appellee’s main 
brief in this case the judgment of the court below should 
be affirmed. 

Respectfully submitted, 

Bernard J. Gallagher 
M. Walton Hendry 

Attorneys for Appellee 
740 15th Street, N. W. 
Washington, D. C. 




